With regard to the inoperative hand brake and inadequate
primary brakes on the front-end loader, since the loader had
several other defects which were readily observable and
detected, a reasonable and prudent operator would have taken
the loader out of service for a thorough inspection.  If this
were done, I believe the lack of an operable handbrake and
inadequate primary brakes would have been detected.  Under
the circumstances, the inspector's finding of a high degree
of negligence is affirmed.

In Docket No. KENT 86-134-M, the inspector's negligence
findings for the two braking violations reflect findings of
"reckless disregard."  With regard to one of the trucks, the
inspector indicated that the non-functional emergency brake
condition had previously been cited during an inspection on
January 8, 1986, and that the defective rear brakes had been
inoperative "for several years."  He also found that the
brake fluid reservoir was empty, and the condition of the
reservoir led him to believe that fluid had not been added
for some time.  With regard to the second truck, he found an
empty brake fluid reservoir, and that the brake hoses had
been disconnected.

I find no credible evidence to support the inspector's
belief that one of the trucks had operated with defective
rear brakes "for several years."  However, I find his testi-
mony to be credible as to the condition of the brake fluid
reservoirs and the fact that the brake hoses on one of the
trucks were disconnected and that the emergency brake on the
truck had been previously cited.  Under these circumstances,
although I cannot conclude that the evidence supports the
inspector's "reckless disregard" negligence findings, I do
conclude and find that it supports a finding of a high degree
of negligence as to both violations, and supports a finding
that the respondent knew or should have known of the cited
defective braking conditions.

In Docket No. KENT 86-155-M, concerning the berm cita-
tion, the inspector found a "high" degree of negligence.  The
evidence establishes that rock berms were provided but had
slipped down an adjacent embankment.  Although the inspector
testified that the conditions had existed for "several
months," he did not cite the condition on prior inspections,
and I find no credible evidence to support his high negli-
gence finding.  However, I do conclude and find that the
respondent failed to exercise reasonable care by failing to
add additional materials to reconstruct the berms, and that
this omission on its part constitutes moderate and ordinary
negligence.

14431435he time he issued the
